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IN THE EUROPEAN COURT OF HUMAN RIGHTS
Application no. 39401/04

MGN Ltd v, the United Kingdom

WRITTEN COMMENTS OF
English PEN
Global Witness
Human Rights Watch
Index on Censorshlp
Media Legal Defence Initiative

Open Society Justice Initiative

Pursuant to leave granted on 28 January 2009 by the President of the Chamber, acting under Rule
44(2) of the Rules of Court, the above named organisations hereby submit written comments on the
effects of conditional fee agreements on NGOs and small publications,

Introduction

1. This case concerns the operation of the conditional fee agreement (CFA) system in the United
Kingdom whereby claimants in nen-criminal proceedings are able to obtain legal representation
for free, on the basis that if successful, their legal represontatives will be able to recover their

‘legal costs from the loging side, fogether with an uplift of up to 100% of their costs.

2. While MGN is a large news organisation, this case raises important issues as to the “chilling
effect” of very high costs In defamation proceedings against smaller news organisations and non-
governmental organisations (NGOs) that are often involved in investigative reporting and
dissemination of information and ideas on matters of public interest.

3. The position of the intervenors is that eny system which causes excessive costs to be awarded
against NGOs and small publishers in defamation and privacy cases operates as a serious and
unjustifiable restriction on their freedom of expression. While eonditional fee arrangements have
an important rele to play in supporting public interest litigation, any system must be designed so
as fo avoid an infringement of fundamental rights,

4. In these written commenis the intervenors provide information about the two issues upon which
the Court granted leave:

s Firstly, how the practice of conditional fee agreements has impacted upon the abilities of
NGOs and small publications to report on matters of public interest.

These comments rely on incidents reported by the intervenors and others to demonstrate the effect
of being threatened with a libel action in the UK brought under the CTFA system.

s Secondly, what are the costs of defending defamation and privacy cases in comparable
countries, and do these costs include "success fees”,

The intervenors make reference to a recent academic study prepared by the Universily of Oxford
that compares the legal fees for defamation proceedings across Europe. The report demonsitates
that fees in the United Kingdom under a CFA are 140 times more cogtly than the average cost of
the other countries.
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Relevant Legal principles
5. A number of well-established principles are particularly relevant to this intervention:

a. The special position of the media under Article 10, including watchdog NGOs that
publish information of public interest. “Where.., measures taken by national authorities
are capable of discouraging the press fiiom disseminating information on matters of
legitimate public concern, careful scrutiny of the proportionality of the measures on the
part of the Court is called for,,.”’

b. Excessive penalties and costs. A damages award against a media organisation must bear
“a reasonable relationship of proportionality” to the injury suffered by the claimant.?

¢. Enhanced protection for campaign groups, In a democratic sociely “even small and
informal campaign groups ... must be able to carry on their activities effectively and there
exists a strong public interest in enabling such groups and individuals outside the
mainstream to contribute to public debate by disseminating information and ideas on
matters of public interest..”, The chilling effect of measures adopted by the state upon
public interest expression by such groups is important “bearing in mind the legitimate and
important role that campaign groups can play in stimulating public discussion ..,

d. Local Newspapers, authors and small boek publishers. Special consideration must be
given to the situation of small publishers who will not have the resources that are
available to large media corporations. “[I]t 12 easy 1o fall into the trap of considering the
position from the point of view of national newspapers only. Local newspapers play a
huge role. In the United Kingdom according to the websiie of The Newspaper Society
there are 1301 regional and local newspapers which serve villages, towns and cities,
Apparently, again accerding to the website of The Newspaper Society, over 85 per cent of
all British adults read a regional or local newspaper compared to 70 per cent whoreada
national newspaper.... For local newspapers, who do not have the financial resources of
national newspapers, the sPectre of being involved in costly legal proceedings is bound to
have a chilling effect .., . See also the observations of Lord Hotffman in Campbell v
MGN (No.2) that ¥smaller publishers may not be able to afford to take such a stand”
when faced with lawyers acting for an impecunious defamation claimant on a CFA.

1. How has the practice of condifional fee agreements impacted upon the abilities of NGOs
and amall publications to report on matters of public interest?

Non Governmental Organisations

6. NGOs that investigate and expose serious wrongdoing or comment on matters of public interest
increasingly are assuming the waichdog functions that the media traditionally have discharged.
Financial pressures, caused in part by competition from new technologies, have foreed news
organisations to shrink and, increasingly, to rely on material fram NGOs and other sources,®

! Bergens Tiderde v Norway, 26132/95, judgment of 2 May 2000, al para 53,

% Tolstoy Milostavsky v United Kingdom, 18139/91, judgment of 13 July 1995, at para, 49.

¥ Steel and Morris v United Kingdom, 68416/01, judgment of 15 February 2005, at paras 89 and 95,
4 Re S (a child) identification: restriction on publicalion) [2004] UKHL 47, st para. 36,

% {2005} UKHL 61 at para, 34.

¢ Andrew Currah, What's Happening lo Our News: an Investigation info the lkely impact of the digital
revolution on the economics of news publishing in the UK, Reuters Institute for the Study of Journalism,
University of Oxford, at page 6, Available at:

http://reutersinstitute. politics. ox.ac.uk/fileadmin/documents/Publications/What_s_Happening_to_Our_News.pdf
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7.

10,

NGOs are particularty vulnerable to defamaiion and related actions by public figores keen to
prevent the disclosure of matters in the public interest, The exposure of serious wrongdoing -
undoubtedly of high public interest ~ lies at the heart of their work, Some, including the
intervenors, seek to expose and document serious abuses of international law, including the
commission of international crimes (such as Human Rights Watch), corrupt exploitation of
natural resources and international trade systerns (such as Globa! Witness), and violations of
freedom of expression (such as PEN and Index on Censorship}. For example:

“Global Witness was passed confidential information alleging that multinational oil
companies were making payments divectly into accounts at Riggs Bank, in Washington DC
that were benefiting the dictatorial President of oll-rich Equatorial Guinea. Through
subsequent investigations, it was able to access public mortgage records showing that
President Obiang had bought two multi-million dollar mansions in the United States with the
financing arranged by a senior manager of the same bank. The resulting press interest helped
prompt a US congressional subcommittee investigation into the issue which showed how
President Oblang was directly accessing and transferring cash from those aceounts.

“As a result of the investigations and publication of information, the oil companies involved
are being Investigated for possible violations of the US Foreign Corrupt Practices Act (though
they have yet to be charged with any offences) and the bank in guestion has had its federal
banking licence revoked for numerous ethics and anti-money laundering violations and was
fined US$24 million for its role in the affair,”’

Libel *“tourism™ is a particular problem for NGQs. Under the law of England and Wales they may
be sued in defamation in that jurisdiction even though only a small proportion of the readership
(print or internet) is in the UK.? This is a particular problem for small NGOs publishing on the
internet. The Bosnian Centre for Investigative Reporting's Organized Crime and Corruption
Reporting Project, for example, has adopted United Kingdom libe] standards in all of its work
following threats from UK lawyers.’

Many NGOs regard being sued in the United Kingdom as their greatest legal risk, even if they are
based elsewhere. According to Dinah Pokempner, General Counsel at Human Rights Watch:

“[W]e have concluded that the greatest legal risk we run is being sued in the UK ... . This has
put a damper on some reporting, and caused substantial delays in publication where risks
must be carefully assessed. ... Although Human Rights Watch is a large organization with a
substar:})ial budget, our donots give money to support research, not extraordinary legal

costs.”

Legal proceedings were commenced against Human Rights Watch in the United Kingdom for the
prize-winning repott, Leave None o Tell the Story, about the genocide in Rwanda, produced by
the late and highly respected American historian Dr, Alison Des Forges, recipient of a prestigious
MacArthur fellowship (the “Genius Award”) for individuals who show exceptional merit, Even
though the report was published in 1999 it was not until 2005 that a Rwandan exile sought to
make a complaint after the UK governmenit relied on the report in considering his application for
naturalisation. The complaint was in faci settled by mediation, as It became clear that Human
Rights Watch was able to defend the substance of its report and the complalnant was in fact under
investigation for genocide by the Rwandan government. However,

“IT]his was not before tens of thousands of dollars had been channelled into legal defense,
and before several research trips trying to relocate witnesses and retrace sources had been

7 See letter of Peter Noorlander, 10 March 2609, at paras, 5 and 6, attached.
% See Berezovsky v Forbes Inc. (No 1) 11 May 2000, UKHL, [2000] 1 WLR 1004

? Note 6, supra, at paras, 22-26,
1% See letter of Dinah Pokempner, Human Rights Watch, 10 March 2009, at paras, 10-11,
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made around the world, We were forfunate to have a solicitor who offered his services pro
bono, but HRW bore all other costs, as the complainant in this case was unwilling to even
- shate the costs of mediation in London.'

11, In 2007, Global Witness was sued in the High Court for breach of confidence and a breach of
Art.8 by the son of the President of the Republic of Congo-Blazzaw]le " jt had obtained
documents that had entered the public domain through a court in Hong Kong, It published bank
and corporate documents showing that Denis Christel Sassou-Nguesso, the son of the President of
Congo-Brazzaville, had spent hundreds of thousands of dollars on luxury goods and other items
using a credit card being paid from funds that appeared to have come from sales of oil by the
government, As well as being son of the country’s president, Denis Christel Sassou-Nguesso wag
the Director of Cotrade, the marketing arm of the siate oil company and as such was the public
official in charge of these oil sales.

12. After publication by Global Witness, Sassou-Nguesso and his company, Long Beach Limited,
applied for a High Court injunction to force Global Witness to remove his company records and
credit card statements from its website. Mr Justice Stanley Burnton dismissed the application,
relying on Art.10 to find that: “Once there is good reason to doubt the propriety of the financial
affairs of a public official, there is a public interest in those affairs being open to public
sctutiny.”" He agreed with Global Witness that the documents, unless explained, suggested that
M, Sassou-Nguesso and his company wore “unsavoury and corrupi” and concluded that “the
profits of Cotrade’s ol sales should go to the people of the Congo, not to those who rule 1t or their
families”", The documents were also referred to in the US Congress.”” The conduct exposed
appears to contradict solemn commitments the Congolese governm ent made to the international
community in an effort to benafit from significant debt relief.'®

13. Global Witness was awarded its costs which were in excess of £50,000., But these have not been
recovered, The applicant has refused or failed to pay them. Had Global Witness lost the case it
would have incurred costs of around £100,000,"

14, Fear of being sued in the UK leads NGOs to limit what they are prepared to report, not enly in the
United Kingdom but more generally on the internet. For exemple, in 2007, Index on Censorship,
the name of a non-governmental organisation and the magazine that it publishes, commissioned
the distinguished US journalist James Dorsey to write an article about libel tourism. In the cowrse
of his research, Mr Dorsey came across information which he shared with the subject of the piece,
to give him the right of reply. He itnmediately received correspondence from the subject’s UK
lawyer threatening libel action,

15, After taking legal advice, Jndex reluctantly decided to drop the piece owing to the very high risk
of legal action. Even though Index had no doubts about the quality of journalism or that

W shid, at para.9.

12 [2007] BWHC 1980 (QB).

3 1bid, et para.52.

4 fbid, at para.49.

1% See comments of Hon, Diane E. Watson (California) on “Links between Qil, Poverty, and Corruption on

Continent of Africa,” U.S, House of Representatives, 11 July 2007, Congressional Record, 12 July 2007, at

EISOI Available at hitp:/frwebgate].access. gpo.gov/eal-

X Teate.cpi?WA1SdoclD=78793778938-+0-+1-FO& WAISaction=retricve

16 world Bank, Press Release No: 2006/301/AFR, 9 March 2006, outlining commitments made by the
Government of Cengo as to inks between the government and the state owned oil company, Available at:
hitp:/fwab.worldbank,org/ WBSITE/EX TERNAL/TOPICS/EX TDEB TDEPT/0,,contentMDK:20847652~menuP
K:64166657~pagePK 64166689~pilK :64166646~theBitePK :469043,00.him]

' Note 6, supra, at para,12.
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publication would bave been in the public interest, it could not sustain UK legal costs.” As stated
by Jo Glanville, the editor of Index:

“Even though 1 had total faith in the story, in the quality of the journalism, and in the
knowledge that publication would be in the public interest, there was no way that Index could
sustain legal costs. It would have ruined the organisation. Such is the burden of costs that
there is no way that a small organisation like Index could take the risk. Bven if we had won,
and this is one of the most galling aspects of the affair, we might still have had legal costs that
we could not sustain,

“Index is a journal, and an organisation, that supports free expression and battles against

censorship. The irony of this dllemina has not been lost en us, The chilling effect of costs
means that we cannot always fulfil our role and that when the most able journalists in the
world agree to write for us, we cannot always publish them.”"”

16. Nor is legal insurance an option for NGOs with scarce resources. As Dinah Pokempner of Human
Rights Watch states;

“Qur ability to acquire libel insurance has .., been limited by the risk profile we present

combined with our resources, to the effect that we can only obiain insurance on terms that

would Erotect our-endowment but foree us to substantially redireot resources in any given
w2

year.”

17, This fear is compounded by the availability of CFAs. For the reasons explained in the second part
of these written comments, the CFA system substantially increases the fees that are payable when
defending an action for defamation, The purpose of the system is that the losing party pays not
only their own costs and those of the winning part?', but by also paying the success fee uplift
conlributes to the civil justice system as a whote.2 .This substantial increass in costs means that
when an NGO is threatened with a CFA and success fee backed claim, it is forced to settle rather
than, as Lord Hoffinan put it in Campbell v MGN (No 2), “take such a stand,"*

18..In the most extreme cases this might amount to what Lord Hoffman has dubbed the *blackmailing
effect’® whereby a claimant is able to commence # metitless action with no financial risk while
running up massive costs for the defendant. The system requires the NGO or small newspaper
who loses to pay up to twice the reasonable costs of the claimant, or to concede liability. “[T]he
obvlous unfairness of such a system is bound to have the chilling effect on a newspaper exercising
ils right to freedom of expression . . . and to lead to the danger of self-imposed restraints on
publication,, !

Small publications

19, Tony Jaffa of Foot Anstey Solicitors, who represents hundreds of regional and weekly newspapers
in the UK and their websites, summarises the cancerns of his clients in his statement of 2 March
2009, annexed to these writien comments. He has no doubt that the avallability of CFAs which
provide for success fees chill his clients' expression by:

' Ibid. et paras. 17419,
¥ Note 6, supra, st para. 20,
 Note 9, supra, al para. 11,

2 This contribution to the civil Justice system as a whole is accomplished by allowing lawyers to claim costs of
up to twice the amount of their actual fees when they win, thus enabling them, in theory, to support indigent
claimants by taking mote risky cases, In reality most CFA cases are won, indiceting that lawyers are not taking
risky cases, and many CFA cases are brought by people of means wha could well afford to hire a lawyer,)

2 Note 5, supra.
B ibid., per Lord Hoffinan at para.3 |,
¥ King v Telegraph Group Ltd, [2004] EWCA (Civ) 613, Brooke, L], at para.99.
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a. making them reluctant to run contentious public interest stories; and

b, forcing them to settle claims when threatened with a CFA, becausa of concerns about
costs, even though there is a worthwhile defence.”

20, In giving evidence to the House of Commoans Select Committee on Constitutional Affairs in
November 2005, Mr Jaffa described an example of the problem. A weekly newspaper, circulation
11,000 copies, published a reader's letter that criticised the Chairman and Chief Executive of the
local district council. They threatened to sue the paper rather than the author of the letter. The
editor was advised that he could rely on the defence of honest comment (opinion). However,
when it emerged that the claimants’® solicitors would be acting under CFAs with success fees, the
editor realised that an adverse costs order would shut down the title. So he agreed to publish an
apology and pay substantial damages and costs in order to seftle the case.?

21, Like Foot Anstey, Farrer & Co Solicitors represent many local newspapers and specialist
magazines in the UK. Tn March 2002 one of Farrer & Co’s media specialists wrote an article in [
UK Press Gazette describing a claim against a regional newspaper. It had published, alongside an
article about the arrest of three peaple in counection with child prostitution offences, a photograph
of the wrong house, Eleven months later, prominent solicitors acting under a CFA complained
that the occupants of the house had been defamed, The newspaper made an immediate offer to
settle under a statutory procedure 7 The parties agreed the wording of an apology and damages,
When costs were discussed, the claimants’ solicitors olaimed a 55% success fee. The uplified
hourly rate claimed by the partner dealing with the case was £542.50, exclusive of VAT, The
costs claim was eventually settled on the basis of a lower basic hourly rate with an additional
success fee of 35%, only on costs incurred up to the date of aceeptance of the offer of amends.®

22. Another media specialist at Farrer’s gave evidence to the Select Committee in 2005. He
described acting for a newspaper in the North East of England which was warned that the after the
event (ATE) insyrance premium for the claimant police officer could amount to as much as
£50,000, payable in the event that the newspaper lost the action, or even if the claim were settled
before trial. This was in addition to costs which could be uplifted by up to 100%, Farrer's
estimate of likely damages, if the maiter settled before proceedings were commenced, was in the
range of £5,000-10,000, The company successfully resisied the claim. But the editor concerned

 has since commented that the experience has led to extreme caution when dealing with any stories
about pohce officers.?

23, Mr Jaffa’s evidence and the cases refetred to above suggest that the concern expressed as to the '
“chilling effect” of such high costs is well-founded. Claimants may threaten legal action, wrangly
alleging inaccuracy in the reporting of the newspaper or the NGO in order to deflect altention
from their own wrongdoing, or to silence, discredit or punish the organisation for daring to teport
the truth.

% See Letler of Tony Jaffa, Foot Anstey Solicltors, 2 March 2009,

% gee Mr Jaffa’s written evidence to the House of Commans Select Committee on Constitutional Affairs in Nov
2005 (http:/fwww.parliament, the-stationery-office.co.ul/pa/em200506/emselect/ameonst/7 54/754weh 1 htm) .
2 Gee 5.2 of the Defamation Act 1996. I

% Nicolas Alway, ‘Costy and the Scourge of Condmonal Fee Agrcemcnts‘ P: ess Crazcrte | March 2002,
Available at: hittp:/ . 7 68

2 gee Richard Shillito, Written Evidence to the Select Commitiee on Constitutional Affairs, November 2005,
Avallable at: hitp:/fwww.parliament.the-slationery-
office co.ulk/pa/em200506/cmselect/ermeonst/754/754web2. itm
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11, What are the costs of defending defamation and privacy cases in comparable countries,
and do these costs include “success fees”?

24, 4 Comparative Study of Costs in Defamation Proceedings Across Europe® gives a snapshot
answer to this question. The following summary is not intended as a substitute for reading the

report in full, but rather as a reason for doing so.

25, The comparative data used in the study comprised questionnaire answers from experienced
practising lawyers in Belgium, Bulgaria, Cyprus, England and Wales, France, Germany, Ireland,
Italy, Malta, Romania, Spain and Sweden. As of the date of the report, not one of these other
countties had an equivalent of the CFA, let alone a CFA with the possibility of “success” fees,
The questionnaire, drafted by one of the largest and most experienced London defamation firms,
posited two hypothstical UK case scenarios and asked local lawyers to estimate the likely

comparative costs in their jurisdictlons.

o Scenario |: a case culminates in a five-day High Court trial, with the claimant having to pay
his solicitors a 65% uplift; his barvisters, o 100% uplift; and his insurance company, an ATE
premium of £62,000.

¢ Scenario 2: a case requires a more complex three-week High Court trial. The claimant’s
lawyers were all on a 100% uplift, and the claimant had paid an ATE insurance premium of
£616,646.

26. In graphic form the results are as follows:

¥ A Compurative Study of Costs in Defamation Proceedings Across Burope’, Programme in Comparative
Media Law and Policy, The Centre for Socio-Legal Studles, Oxford University, December 2008, Avallable at
http:tfpem Ip.socleg.ox.ac.ulk/himl/defamationreport. pdf.
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27. The local lawyers’ estimates for costs in the UK were as follows:

.

Costs in Scenario 1 and 2 alloeated to Defendant and Clalmant
3,500,000

Mm3¢)-Defendants' Base Costy

@ S80l-Claimants' Bass Conts

0O 8o1-Chinants' Costs InelCFA and ATE

3,000,000 0302 - Dafsndas' Base Coals

B 3502-Clalmonty' Base Casla
R 502-Chinants' Corls nolCFA and ATB

2,500,000

2,000,000

| &

1@

1,500,000 -

1,000,000

500,000

In scenario 1, following trial, the claimant’s costs were estimnated to be £512,000, and the
defendant’s costs, to be £130,000.

In Scenario 2, prior to the trial the claimant’s costs would have been £2,774,996. The trial
would 1iff this figure to £3,274,996. The defendant’s costs following trial were estimated at
around £1,250,000.

28. The local lawyers estimated costs in comparable cases as follows;

Belgium: The defendant’s and claimant’s costs in both scenarios would be approximately
€14,400;

Bulgaria: The defendant’s and ¢laimant’s costs in both scenarios would be approximately
€300,

Cyprus: The defendant’s and claimant’s costs in both scenarios would be approximately €2-
2,500,
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29,

30.

31

32.

33,

« France; The defendants’ costs would range between €10-30,000, while the claimants’ costs
would range between €3,5-10,500,

¢ Genmany: The defendant’s and claimant’s costs in the first scenario would be approximately
€1-1,500, and in the second scenario €150-500

¢ Ireland: The defendant’s and claimant’s costs in the first scenario would be approximately
€43,500, and in the second €433,500.

e ltaly: The defendant’s and claimant’s costs in both scenarios would be approximately
€53,500,

+ Malta: The defendant’s and claimant’s costs in both scenarios would be approximately €250,

¢ Romanja: The defendant’s and claimant’s costs in both scenarios would be approximately
€2,000.

» Spain: The defendant’s and claimant’s costs in both scenarios would be approximately
€1,000.

» Sweden: The defendant’s and claimant’s costs in both scenarios would be approximately
€3,500,

The local lawyets explained how the litigation would proceed and the costs would be awarded in
their jurisdictions. Their explanations indicate that in all of them, save perhaps Ireland, there are
guidelines that Jimit the levels of awards, broadly, by reference to the particular pieces of work
undertaken by the claimant’s lawyer and/or the nature of the case.

Thus, the comparative research indicates that in England and Wales a claimant who has a CFA
incurs substantially higher legal costs than a defendant without a CFA. In the other jurisdictions
costs as between claimant and defendant tend to be equal. The study identifies a substantial
difference between claimants’ legal costs, where a CFA exists, and defendants’ non-CFA costs,
This is because a client with the benefit of 8 CFA or similar agreement has no incentive to
exercise contral over the lagal work being done on histher behalf or to resist cost increases. This
erades the client’s resistance to high costs and distorts the costs contrel mechanism normally
inherent to the market,

The study also estimated that even in non-CFA cases, the jurisdiction of England and Wales is up
to four times more expensive than the next most costly jurisdiction, Ireland. Ireland was close to
ten times more expensive than Ttaly, the third most expensive jurisdiction, If the figure for
average costs across the jurisdictions ls calculated without including the figures from England and
Wales and Ireland, England and Wales is seen 1o be around 140 times more costly than the
average. The data also shows that defamation proceedings in common law jurisdictions are far

_more expensive than in civil law jurisdictions.

Conclusion

As outlined in paragraph 5 above, a damages award against a publisher must bear “a reasonable
relationship of proporlionality” to the injury suffered by the claimant. By parity of reasoning, the
costs awarded against an unsuccessful publisher must bear a reasonable relationship of -
proportionality to the value of the claiin and the amount/complexity of the legal wotk involved in
pursuing the claim. This is the approach adopted generally across Europe. As the Oxford
University study makes clear, the CFA costs reglme in the United Kingdom fails to respect this
important principle.

The statements of small publishers and intervenor NGOs re ferenced in this intervention make
olear that disproportionate potentlal costs liability in privacy and defamation actions has chilled
freedom of expression Publishers of limited means (including NGOs) are conicerned about the
total amount of money that libel/privacy claims may cost, whether due to damages or to costs.

A large part of this chilling effect is invisible, and the examples in these written comments are
only the tip of the iceberg. Most NGOs and publishers are reluctant to admit that they decided not
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to publish something, or perhaps decided not even to investigate a story, for fear of having to
defend a costly court case, Decisions to settle claims through retraction end apology often mask
the publisher’s assessment that he cannot risk the exorbitant costs he may need to pay even ifa
court should find only a minor viclation and award only minor damages, as was the situation in
the instant case, As the House of Lords in Re S”' and Lord Hoffman in Campbell v MGN (No 2)**
recognised, the chilling effect can be inferred from the very nature of the CFA costs regime and
the tight budgets of NGOs and small publishers. Any publisher of limited means is inevitably
inhibited in its expression when faced with a costs regime that allows already expensive specialis{
lawyers (o enhance their fees for “success” by anything up to 100%.

34. Importantly, while the CFA scheme and success foes as they operate in the UK against NGOs and
small publications demonstrably coustitute a restriction on the exercise of the right to freedom of
expression, they are not necessary in a democratic society to protect a legitimate interest, as
evidenced by the fact that no other country in Europe permits such arrangements,

35. This case raises different considerations as to the chilling effect than did Times Newspapers Ltd
(Nos. 1 and 2) v UK, decided by this Court on 10 March 2009. In that case, this Court declined to
look at the “broader chilling effect” of the United Kingdom’s intetnet publication rule on the basis
that the UK Court of Appeal had reached a reasonable accommodation by &) requiring the
publisher to add a notice to stories in an Internet archive to the effect that they were the subject of
a defamation action, and b) concluding that libel proceedings brought against a newspaper after a
significant lapse of time could well, in the absence of exceptional circumstances, give rise to a
disproportionate interference with press freedam under Article 10. Here, the intervenors have
demonstrated that the chilling effect has in fact restricted the right to freedom of expression of
NGOs and small publishers, The UK courts in this case did not fashion any doctrine that could
effectively mitigate the chilling effect.

36, The weak financial position of small publishers and NGOs compared to larger media corporations
makes them yet more vulnerable to threats of excessive costs. Yet the public benefits
immeasurably from the ideas and information that they disseminate every day. The intervenors
urge the Coutt to take predicament of NGOs and small publishers, as well as that of MGN Ltd,
into account in determining this application,

For the intervenors:
13" March 2009

N c,o 7
N 724 i

A&fer Noorlander P Mamns

cutive Director Legal Directot Finers Stephens Innocent LLP
Open Society Justice Initiative Media Legal Defence Initiative 179 Great Portland St, London

aﬁ:'nes Goldston

3t Note 4, supra.
2 Note 5, supra.
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Page 1 of 3

Caroline Kelly

To: pkrishna
Subject: RE: Going forward

Dear Krishna,
| have read the below and have spoken to Alan this morning.

Alan's very strong advice is to fight the freezing injunction on the 9 February, and in fact he firmly advises that
this should be done earlier than that date. If you do not appear in those proceedings, not only may you have a
court order made against you to continue the freezing injunction, but the court may also order you to

pay Nataliya's costs of obtaining the freezing order. Furthermore, not appearing is effectively an admission
that the other side was right to obtain the injunction, and that you were intending to deliberately dissipate
financial assets between now and the Final Hearing. This will count against you at the Final Hearing, no
matter that we protest that you didn't fight it as you couldn't afford to do so.

In addition, any hearing relating to the freezing order is an open hearing, and therefore all comments made at
that hearing can be referred to at the Finai Hearing. It is very clear, and this is confirmed by counsel, that
Nataliya should not have been advised to seek this order. Barring an unforeseen piece of evidence emerging,
the injunction will be lifted at the return date, or earlier if we apply. To win that, and to have comments made
against Nataliya and Farrers would be a very large psychological blow. All we can do is put pressure on
Nataliya and Farrers to settle the case and getting the freezing injunction overturned would put an enormous
amount of pressure on the other side. So too would making an application to sell the Kiev and Barnes
properties - we will make this application if you instruct us to do so.

As for the hearing on 31 January, you have been directed to appear at that hearing, and to fail to do so would
be a contempt of Court. Failure to appear would also lead to Nataliya getting everything that she wanted,
including an order that you answer all of the additional questionnaire that was served on us on 15 December,
as well as an order that a further set of valuations be done by any valuer of her choosing in Ukraine. You will
have no control over what orders the court makes if you are not present in parson, including orders about how
such a valuation would be paid. This hearing is before the same judge as we had on the 15 December who
come down very strongly on your side with the indications she gave, and the directions she gave to Nataliya's
legal team about what they were arguing Nataliya should have from the divorce.

The reason that there is a further hearing on 31 January is at least partly as a result of the additional
guestionnaire that was served only that morning, Nataliya's absolute objection to the valuations of Pickard
being accepted for the Final Hearing, and her total unwillingness to negotiate a settiement on 15 December.
We would generally hope that the other side would use this as an opportunity to try and settle the case, but |
am afraid that has not been their position up to this point.

We had not instructed a QC to appear on 15 December until Nataliya did so, and you then proposed that this
be done so as to have equality of arms. Subject to how you want this case tc progress having read this email,
we will use only Rhiannon to keep costs down to an absolute minimum, as | have done since we were
instructed.

| am happy to withdraw the offer that we made next week, as we never even received an acknowledgement
fram the other side of it. There is simply no point in allowing it to continue to remain open.

| am afraid that it is up to Nataliya to instruct her lawyers to settle this case. She has no evidence that you
have failed to disclosure. If she had it, we would have had sight of it. You have written to her directly this
week, and have had no response. She has made the same allegations in the children case. All of the
indications in this case on 15 December were in your favour, and indeed the District Judge urged Nataliya to
accept what had been offered to her. That is not in the least way defensive. Farrers and Nataliya have
attempted to accuse you of non-disclosure. They have spent over £200,000 in doing so. They have failed to

do this.

From: pkrishna [mailto:pkrishna@yandex.ruj
Sent: 14 January 2011 03:37
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To: Caroline Kelly
Subject: Re: Going forward

Dear Caroline

I would like to bring to your attention the following:

1. I cannot afford to spend any more money on this case.

2. I am, therefore, asking you to do the minimum amount of work in this
matter until the final hearing.

3. I want to cancel the telephone conference on Monday as I do not see
what it will achieve. I can say that we are not going to court to lift the
freezing injunction and spend money with counsel and solicitors and so on.
We are also not going on 9 feb. The account can remain frozen until the
hearing. I will not ask to lift the freezing injuction and will do my best to
live on my salary. I will not come to London to see the children until this
matter is settled, as I cannot afford it. As and when my financial situation
allows me, I will inform Nataliya 10 days in advance and have contact with
the children.

4. Several months ago | asked for a detailed billing from Finers and to date
this has not been forthcoming. I do not agree that my bill was £102,000 on
15 Dec.

5.1 am unable to pay for Alan's and Michael's time as I believe that this
case is not that complicated to necessitate such highly qualified and
expensive professionals. I do not really see what additional contribution
and added value they bring to this case.

6. There was no need to have a second hearing of the FDR. Everything
ought to have been settled on 15 days. I was not asked for my consent and
did not give my consent to the hearing to be postponed. On the contrary, I
made it very clear that I didnot want postponement when the other side
proosed it. As the case is dragging on I am incurring further expenses
which I can ill afford. Can we inform the Judge that we are not answering
any further questions or doing any further futile valuations as I have run out
of funds and do not need a hearing on 31 Jan 2011? I just want to appear at
the Final hearing and let the Judge make the decision.
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7.1 am extremely disappointed that in spite of having such experienced
partners as Alan and Michael, we have not reached a settlement. I am told
that Nataliya is very difficult. I knew this and that's why I came to Finers
for help as I believe Alan has seen many cases similar to this one in his
career and should know from experience how to handle it. I find it hard to
understand that I have paid £100k to hear this assessment.

8. We ought to be proactive rather than reactive. All the while we have
been reacting to the demands of the other party. There has never been an
analysis of the risks involved. Therefore there has never been a clear and
comprehensive strategy on how to mitigated these.

9. I confirm that on 20 Jan 2011 when the time limit expires for Nataliya to
accept the offer, we should remove the offer from the table and as from that
time on there should be no further expenses until the hearing.

10. I am sorry that I have to take this decision but the costs are out of
proportion and I would appreciate if you would act according to my
instructions above.

Best regards

Krishna
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